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JURISDICTION OF APPELLATE COURT
The Utah Supreme Court has original jurisdiction over this case pursuant to Utah
Code ' \ iiri § 78-2-2(3)(j); this appeal was, however, transferred to the Utah Court of
Appeals pursuant to Utah Code Ann. § 78-2-2(4).
ISSUES PRESENTED FOR REVIEW AND STANDARD OF REVIEW
1 Under Utah case law such as Caster v. West Valley City, 2001 UT App 220,
229 P.3d 22, are Provo City and the I ""i o\ o City Board of Adjustment estopped i?
determining that Appellant's basement apartment is illegal when Appellant reasonably
relied upon a Provo City memorandum declaring the apartment to be a nonconforming
use?
Standai cl of R e v Ic i i :: ft hile the estoppel is a mixed question of law a.;.u met,
Terry v. Retirement Bd.. Public Employees9 Health Program, 2007 UT App 87, 157 P.3d
363 at f 8, the facts underlying the estoppel claim in this case are not in dispute. Rather,
what is disputed is whether the facts as known are sufficient as a matter of law to estop
Provo i it> .Accordingly, the Courl shall apply the "correction-ol-errof standard and
"accord the agency decision no particular deference." Taylor v. Utah State Training
School 775 P.2d 432, 433 (Utah App. 1989). In addition, since the trial court's review
was limited to the record of the Board of Adjustments, this Court shall review the appeal
"as if the appeal had come directly from the agency." Wells v. Bd. of Adjustment of Salt
Lake City Corp., 939 P.2d 1102,1104 (Utah App. 1997).
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Appellanl argued the estoppel issue both in the hearing before the Board (R.
182:39 tol81:140-147; R. 186:44-46; R. 167:449-454; and R. back of 276:2-5) and on
appeal in the Fourth District Court, (R. 341-340) thus, properly preserving the issue for
review at this time.
2. Under Utah Code Ann. § 10-9a-801(2) and Wells, 936 P.2d at 1104, did the
Provo City Board of Adjustments incorrectly determine that Appellant's basement
apartment was illegal because that determination is arbitrary, capricious, and illegal and
not supported by substantial evidence?
Standard of Review: This Court can overturn the Board's decision if it
determines the decision was arbitrary, capricious, or illegal. Id. The Board's "decision
can only be considered arbitrary or capricious if not supported by substantial evidence."
Patterson v. Utah County Bd. of Adjustment 893 P.2d 602, 604 (Utah Ct. App. 1995)
Substantial evidence is "that quantum and quality of relevant evidence that is adequate to
convince a reasonable mind to support a conclusion." Id.
This issue was also argued extensively before the Board and the Fourth District
Court and is, therefore, properly raised on appeal. R. 341.
STATEMENT OF THE CASE
A.

Nature of the Case
This case is a property dispute between a homeowner, Alicia Vial, who wishes to

continue renting her basement apartment, as has been done by previous homeowners, and
Provo City, which deemed the renting of the basement apartment an illegal use.
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B.

Procedural History

1.

The legality of the basement apartment has been challenged more than once

during the basement's existence. One important challenge occurred in 1983, when a
complaint was filed with the City. R. back of 253-252. The City, through its Community
Development agency, inspected the Dwelling and verified that it was indeed being
occupied by two families. R. back of 253-252. The City investigation was closed by
concluding "Confomtied/Nonconforming," indicating its decision that the basement
apartment was a legal use ("1983 Provo Memo"). R. back of 253-252.
2.

Appellant purchased the house on April 21, 2006 believing, based upon the 1983

Provo Memo and other evidence infra, that the basement apartment was a legal use. R.
182:39 tol81:140-147; R. 167:449-454.
3.

To the Appellant's detriment, three days after purchasing the house, the City

issued a zone verification document classifying the property as a one-family dwelling,
without a nonconforming basement apartment. R. 253.
4.

Appellant petitioned for the Board's review of the City's determination. R. 195.

The Board upheld the zoning determination at a hearing on September 21, 2006. R. 291288.
5.

On October 19,2006, Appellant submitted a Petition for Review in the Fourth

Judicial District Court asking for reversal of the Board's decision. R. 6. Appellees filed
an answer to Appellant's Petition for Review on November 15,2006. R. 111. Appellees
then filed a Motion to Submit for Decision on January 30,2007. R. 153.
6.

On February 12,2007, Appellant filed a Notice of Intent to File Summary
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Judgment Motion (R. 155) and the Appellees moved to strike the notice on February 22,
2007. R. 158. On March 2,2007, Appellant filed a Motion for Summary Judgment. R.
299. The Appellees responded with a Memorandum in Opposition to Petitioner's Motion
for Summary Judgment and Request for Hearing on the Petition for Review which was
filed on March 27,2007. R. 328.
7.

Judge Howard heard oral arguments on June 27, 2007 and issued a ruling

sustaining the Board's decision on July 9, 2007. R. 342. While Judge Howard denied the
motion to strike Appellant's Motion for Summary Judgment (R. 341), Judge Howard
concluded that the Board's decision was supported by substantial evidence. R. 340-339.
However, while briefly noting Appellant's estoppel argument, Judge Howard gave no
reason why that argument should succeed or fail.
8.

Appellant filed a Notice of Appeal on August 7,2007 (R. 353) and a Docketing

Statement on August 28, 2007.
9.

Appellees filed a Motion for Summary Affirmation on September 17, 2007 and

Appellant filed a Response to Appellees' Motion for Summary Affirmation on October 1,
2007.
10.

On October 5, 2007, this Court denied Appellees' Motion for Summary

Affirmation.
C. Statement of Facts
The material facts relating to this case are as follows:
1.

The residence at issue is located at 1295 Cedar Avenue, Provo, Utah 84604 ("the

Dwelling"). R.284.
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2.

It was constructed in 1949 and 1950 by Leonard C. and Laura R. Madsen

("Original Owners"). R. 284; R. 270. At that time, it was zoned as an Agricultural
District and two-family dwellings were permitted. R. back of 291 (4)(a).
3.

In 1954, the City zoning code was amended to limit use in this zone to one-

family dwellings. R. back of 291 (4)(a).
4.

While the Original Owners have deceased, their daughter, Toni Shain ("Mrs.

Shain"), stated that renters did occupy the basement while she lived there and that there
was a separate basement entrance and bathroom. R. back of 283-282.
5.

A professional plumber inspected the basement plumbing of the Dwelling and

concluded that the plumbing for the basement bathroom and kitchen sink was performed
at the time the Dwelling was built in 1949 to 1950. R. back of 286-285.
6.

The Dwelling has separate gas meters and multiple heating systems. R. 281 and R.

250.
7.

Jean and LaVeme Paulson ("Second Owners") purchased the Dwelling in 1961.

R. back of 282. The basement apartment was in existence when the Dwelling was
purchased by the Second Owners. R. back of 282.
8.

The basement was a "main factor" in the Second Owners' decision to purchase the

Dwelling, as they knew they could supplement their mortgage with rental payments. R.
back of 282. The basement living facilities were completely separate; including,
bathroom, cooking facilities, and entrance R. back of 282.
9.

Students rented out the basement apartment throughout the duration of the Second

Owners' occupancy. R. back of 282.
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10.

Nothing in the City records indicates that any alterations were made to the

Dwelling between 1950 and the Second Owners' purchase in 1961. R. 291.
11.

Byron and Edna Done ("Third Owners") purchased the Dwelling in 1963 and

continued to own the Dwelling until Edna's passing and subsequent sale Appellant in
April 2006. R. 281 and R.250.
12.

The Third Owners rented the basement, held it out to rent, or intended to rent it

throughout their ownership of the Dwelling. R. 250 and R. 281.
13.

In 1983, a complaint was filed with the City concerning the nonconforming use of

the Dwelling's basement apartment. R. back of 253-252. The City inspected the
Dwelling and verified that it was indeed being occupied by two families. R. back of 252.
The City closed the investigation concluding "Conformed/Nonconforming," indicating its
conclusion that the basement apartment was legal. R. 252. The Third Owners continued
to occupy and rent the basement apartment for an additional twenty-three (23) years until
it was sold to Appellant. R. 250 and R. 281.
14.

Appellant researched the history of the Dwelling prior to closing. R. 182:39

to 181:140-147; R. 167:449-454. Appellant reviewed various documents, including the
1983 Provo Memo. R. 167:449-454. Relying upon those documents, Appellant
purchased the Dwelling from the Third Owners on April 21, 2006 with the intent to rent
the nonconforming basement apartment while attending law school at Brigham Young
University. R. 186:38-46.
15.

Three days later, the City issued the aforementioned zoning letter stating that the

house was a single family dwelling, thus making the basement apartment illegal. R. 253.
Page 10 of 26

SUMMARY OF ARGUMENTS
This Court should grant the Appellant's appeal and rule that the basement
apartment is a legal use for two reasons. First, the City made an affirmative
representation that the basement apartment was a nonconforming use in the 1983 Provo
Memo. Before purchasing her home, Appellant relied to her detriment upon that
representation, believing that she would be able to continue to rent the basement
apartment. Because of the 1983 Provo Memo declaring the apartment to be
nonconforming use, the City should now be estopped from declaring the use illegal.
Second, the record shows that the Board's decision is arbitrary, capricious, and
illegal and is not supported by substantial evidence. The Appellant marshaled
considerable evidence, which it presented to the Board to show that the apartment has
legally existed since the house was built and was in compliance with the zoning laws at
that time. Among the evidence presented are sworn affidavits by previous owners and a
professional contractor who have nothing to gain from this case and whose testimonies
support the proposition that the apartment has existed since the Dwelling was constructed.
The only evidence that contradicts these witnesses is unsworn testimonial evidence from
neighbors. But most of those neighbors did not live in the neighborhood in 1950, and
cannot say from personal knowledge whether the apartment existed at that time. Instead,
their testimonies are based upon distant recollections of second and third-hand accounts
of the apartment and neighborhood in general. Also, none of the neighbors' testimonies
support, or are in any way relevant to the Board's holding that the basement apartment is
not a legal use. Furthermore, those neighbors are interested parties, who are strongly
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opposed to renters in the neighborhood and, thus, have an interest in making sure that the
apartment is not rented.
ARGUMENT
I.

Appellant's Basement Apartment is Legal Because the 1983 Provo Memo says
that it is a Nonconforming Use and the Appellant Reasonably Relied Upon
that Memo to her Detriment.
Estoppel is allowed against a zoning authority when that authority has "committed

an act or omission upon which [Petitioner/Appellant] could rely in good faith in making
substantial changes in position or in incurring extensive expenses." Town of Alta v. Ben
Hame Corp.. 836 P.2d 797, 803 (1992). "If petitioner's reliance is based on the City's
action, the action must be clear, definitive and affirmative. Id
A*

Appellant relied on the 1983 Provo Memo to Appellant's detriment

Estoppel is appropriate in this case because Appellees made a clear, definitive, and
affirmative statement in the 1983 Provo Memo which was relied on by the Appellant to
her great detriment. The 1983 Provo Memo-in both it's body and in the concluding
status line-said that the basement apartment was a nonconforming use. R. back of 253252. Appellant reasonably relied upon that representation of legality before purchasing
the property. Appellant testified before the Board of Adjustments that "As far as we [she
and her father] were concerned, this [city] letter saying conformed non-conforming back
in 1983, we read to say that it was definitely nonconforming at that time, otherwise, there
should have been action taken against it back in 1983." R. 182:139to 181:140-147.
Like any home buyer, Appellant viewed many different properties before
purchasing the Dwelling. Appellant explained to the Board that one of the reasons she
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chose this particular home was because it had a basement apartment that could be rented
out to supplement her income while in school. R. 186:38-46. The sellers of the property
had rented the apartment and also believed that the basement apartment was legal. Thus,
the price of the property likely included consideration of the basement apartment. Relying
on the 1983 Provo Memo, Appellant made a substantial change in herfinancialposition
by buying a house with an apartment that the City now says she can no longer rent.
All of the elements necessary for estoppel have been met. The City made a clear,
affirmative statement in the 1983 Provo Memo that the apartment was nonconforming,
and Appellant reasonably relied upon the City's conclusion by purchasing the Dwelling.
Buying a home is one of the most significant decisions an individual makes, as it greatly
impacts the individual's finances. In this case, Appellant'sfinancialposition changed
detrimentally as a result of the City's decision. Accordingly, the City should be estopped
from now revoking the legal status of the basement apartment.
B.

Reasonableness of Appellant's Reliance

The City has argued that it was not reasonable for the Appellant to rely on the
1983 Provo Memo because it was not clear and definitive. Specifically, in oral arguments
before the Fourth District, the City argued that the term "nonconforming'' is an
ambiguous phrase, which can either mean a legal use or an illegal use.
Contrary to the City's argument, nonconforming is a term of art that is not
ambiguous, but means a legal use at odds with the current zoning ordinances. See Provo
City Code. 14.36.010. There is no need to designate an illegal apartment as anything
other than illegal because it is prohibited and should not continue. Thus, the appropriate
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term would simply be an illegal use. A nonconforming use, however, is one that "will
ordinarily be permitted to continue if it is a lawful use at the time of the enactment of the
ordinance." 57 ALR.3rd 49 at §2[a]. Thus, a nonconforming use refers to a use that is
legal, and permitted to continue even though it is at odds with the zoning ordinances.
That definition of nonconforming use-one that is at odds with the City ordinances
but is allowed to continue legally, usually with some restrictions- is used repeatedly in the
City's own municipal code. For instance Provo City Code 14.36.040 uses the term
"nonconforming use," approximately fourteen (14) times, and in each instance, it is clear
from context that the term is used to refer to a legal use. In fact, there cannot be found,
one instance in the entire Provo City Code where "nonconforming use" is used to refer to
anything other than a legal use.
In the past, the City has argued that terms such as "legal nonconforming use," or
"illegal nonconforming use" should be used to avoid ambiguity. However, neither of
those terms are used anywhere in the entire Provo City Code. Instead the code
consistently uses the term "nonconforming use" to mean a legal use currently inconsistent
with the zoning ordinances. The Provo City Code is not alone in using this phrase to mean
a legal use. Other sources, such as ALR, also use the term "nonconforming use" to mean
a legal use not in compliance with current city ordinance. See, e.g., 57 ALR.3rd 49.
Source after source confirms that nonconforming use is a phrase or short hand way
of saying a grandfathered use or a legal use not in compliance with current zoning laws. If
the term "nonconforming use" is truly as ambiguous as the City argues it is, the Provo -
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City Code and other authoritative legal sources would not make such extensive use of the
term.
Moreover the 1983 Provo Memo does not simply say "nonconforming";-although
that would be enough to confirm that the apartment is legal-it also adds that the status is
"conformed-nonconforming." Using the word "conformed," while repetitious, further
indicates that the apartment was deemed, in 1983, to comply with the laws allowing for a
grandfathered use.
To rebut this point, the City has argued, and members of the Board have
speculated, that perhaps "conformed" is a misspelling of the word "confirmed," and that
the term "confirmed-nonconforming" really means that the apartment is illegal. But,
because as explained supra, "nonconforming" is a term of art indicating a legal use. Even
if the 1983 Provo Memo actually read "confirmed-nonconforming", it would only mean
that the use is confirmed to be legal. Thus, whether the 1983 Provo Memo reads
"conformed" as it does, or "confirmed," as the City speculates it should, the outcome
should be the same-namely, the use, while at odds with the zoning ordinances, should
still be deemed legal. The City's argument is instructive, however, because it illustrates
how far the City and the Board have to stretch-even to the point of changing words in the
1983 Provo Memo itself-to make it seem ambiguous.
Furthermore, the 1983 Provo Memo, in its full context, establishes the legality of
the basement apartment and clearly contradicts the City's interpretation of the words
"confonned-nonconforming." The content says that the City had conducted multiple
reviews of the legality of the apartment and that each review had concluded that the
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apartment was legal. The author continues by saying that he is "quite confident that the
'grandfather' right to have the basement apartment occupied is well established." R. back
of 253-252. While that quotation was taken from an attorney writing on behalf of the
then-owners of the property, the Third Owner's, the City employee who authored the
memo chose to quote extensively from the attorneys argument, adopting the conclusions
of the attorney instead of writing substantially the same conclusions in his own words.
The memo then says the status of the file is "closed" and that the apartment is
"conformed-nonconforming." R. back of 253-252. If the City official was writing a
memo concluding that the basement apartment was illegal, he or she most definitely
would have written something to indicate disagreement with the extensive quote he
included, which says that the use is legal. But the official did no such thing. Instead the
1983 Provo Memo concludes with this quote affirming the legality of the apartment.
Everything in the memo indicates that the City determined the basement apartment to be
legal; nothing in the memo contradicts that conclusion.
IL

The Board's Decision is Clearly Arbitrary, Capricious, and Illegal. There
Was Negligible Evidence Presented by the Appellees to Contradict the
Conclusion that the Dwelling has Always Operated with an Established
Nonconforming Basement Apartment.
In addition to being estopped from declaring Appellant's basement apartment

invalid, the Board's decision was also arbitrary, capricious, and illegal. A court shall
overturn a board of adjustment's ruling when it is arbitrary, capricious, or illegal.
Patterson v. Utah County Bd. of Adjustment. 893 P.2d 602, 604 (Utah Ct. App. 1995).
The Board's "decision can only be considered arbitrary or capricious if not supported by
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substantial evidence." Id. Substantial evidence is "that quantum and quality of relevant
evidence that is adequate to convince a reasonable mind to support a conclusion." Id.
A.

The Evidence presented on Appellant's behalf at the Board Hearing
shows that there was Not Enough Evidence to Convince a Reasonable
Mind of anything other than that the Apartment was Constructed at
the same time as the Dwelling

As established below, the Board's decision was arbitrary, capricious, and illegal in
that it is not supported by substantial evidence. The record created at the Board hearing
shows that a reasonable mind can only conclude that the Dwelling enjoys an established
nonconforming basement apartment that has been continued without abandonment to the
present time.
The Dwelling was constructed in 1949 and completed early in 1950. At that time,
the Dwelling was zoned as an Agricultural District that allowed two-family dwellings. R.
back of 291 (4)(a). While the Original Owners have deceased, thus not available to
testify as to the nature of the Dwelling during their occupancy, Appellant spoke with the
Original Owners' daughter, Mrs. Shain. R. back of 283-282. Mrs. Shain stated that
renters did indeed occupy the basement where there was a separate entrance and
bathroom for the renters. R. back of 283-282.
Furthermore, Kurt Larson ("Mr. Larson"), a professional plumber with ten years
experience, inspected the pipes of the basement's kitchen sink and bathroom. R. back of
286-285. Mr. Larson concluded that the plumbing for the basement bathroom and
kitchen sink were installed at the time the Dwelling was constructed in 1949-1950. R.
back of 286-285. While the Appellant presented credible evidence in the form of sworn
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affidavits, establishing that the basement was plumbed for a bathroom and kitchen sink
and that the basement was occupied by renters, the Appellees provided negligible
evidence to the contrary, and absolutely no evidence that could be verified via sworn
affidavit or testimony.
According to Provo City Code, "a nonconforming use that was legally existing
when such use became prohibited may be continued [...] so long as it remains otherwise
lawfiil[...]." Provo Citv Code 14.36.040(1). Thus, the fact that in 1954 the Dwelling's
zoning changed to a R-1 Residential District is not relevant, since the basement apartment
was legal prior to the 1954 change. Through the new zoning change, the Dwelling's
basement apartment continued to be rented; in fact, the Second Owners chose to purchase
the Dwelling in 1961, in part, because they could supplement the mortgage with rent
payments. R. back of 282. Student tenants rented the basement from the Second Owners
until it was sold to the Third Owners in 1963. R. back of 282. The Third Owners
continuously rented the basement apartment, held the basement apartment out for rent, or
intended to rent the basement apartment until it was sold to the Appellant in April 2006.
R. 250 and R. 281.
Testimony by the Appellees' witnesses suggesting that the nonconforming use had
been abandoned due to the six-month requirement is without merit, because the owners
never intended to abandon use of the basement apartment. See R. 250 and R. 281
(supporting the owners' intent not to abandon), and Provo City Code 14.36.090(3) and
Caster v. West Valley City. 2001 UT App. 220 (regarding the law of abandonment and
intent). Furthermore, the Board made no finding that the nonconforming use had been
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abandoned.
Strong and uncontradicted evidence in the record clearly indicates that a
nonconforming use was established in 1950 and has continued, without abandonment,
until the present time. Appellant's evidence was supported by sworn affidavits from
direct first-hand sources. Furthermore, the evidence relied upon by the Appellant was
gathered from uninterested and unbiased individuals, including the Original Owners'
daughter, the Second Owners' son, the Third Owners' daughter, and the plumber. Sworn
affidavits from all of these individuals were presented by the Appellant. These
individuals had nothing to gain from fabricating their stories.
B.

The Meager Evidence Presented at the Hearing against Appellant does
not Support the Board's Determination that the Apartment is Illegal.
Ironically, Evidence Intended to Show that the Apartment is Illegal
Bolsters Appellant's Argument that the Apartment enjoys a
Nonconforming Use.
1*

Testimonial evidence presented to the Board against Appellant

Seven of Appellant's neighbors testified against the basement apartment at the
Board hearing. None of those testimonies cast any doubt on the legality of the basement
apartment. In fact, ironically, the testimonies frequently support the conclusion that the
apartment is legal.
One of the neighbor's testimony, that of Dawn Francis, focused on the adverse
affects that renting has on the neighborhood. R. 168:414-417; R. Those affects, however,
are a question of policy that has already been resolved by the Provo City Code. The code
has resolved the renter issue by generally prohibiting renting in the neighborhood, but
allowing an exception for a grandfathered use. Thus, this witnesses testimony focusing on
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policy are irrelevant to whether the use was actually grandfathered.
Other witness' testimonies went more directly to the question of the legality of the
apartment. For instance, Lisa Wygant, testified that the neighborhood understood the
apartment was illegal, but that, because Edna was old, the neighborhood had simply
decided to allow her to rent out the apartment. R. 170:378-382. She, however, did not
live in the neighborhood when the house was built, and, thus, was not around to see
whether the basement apartment was constructed before the change in zoning. R.
170:377. While the neighbors may have believed the basement apartment was illegal,
they never testified about or presented any facts supporting that belief. A belief based
upon neighborhood rumors without any underlying supporting facts, is not evidence and
should not be given any weight whatsoever.
Only two neighbors gave testimony that contained actual facts relevant to
determining the legality of the basement apartment. These facts were derived from
conversations the neighbors had shared with Edna Done. Ironically, both of these
conversations support the Appellant's case, not the City's. One of these conversations
was between Mrs. Wygant and Mrs. Done. Mrs. Done told Mrs. Wygant "that she liked to
have renters". R. 169:393. The other conversation occurred with another neighbor,
DeAnn Gardner. R. 171:357. In that conversation, Mrs. Done told Mrs. Gardner "I'm an
old lady and I know my apartment has been grandfathered, and I am not worried about it."
R. 171:363-364. Thus, both conversations support the conclusion that the apartment is in
fact legal. As the record shows, none of the other witnesses actually discussed the
apartment with Mrs. Done.
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Another neighbor, Mr. Ray Christensen testified that, at the same time the City
issued the 1983 Provo Memo, City officials went through the neighborhood requiring
strict compliance with the zoning laws, going so far as forcing the owners to remove their
apartments at great personal cost and neighborhood discord. R. 175:282-289. Mr.
Christensen claims that Appellant's apartment should be deemed illegal at this time to be
consistent with past practice. R. 174:287-289. The suggestion seems to be that because
some basement apartments in the area were illegal, they all must be illegal. But this
evidence only supports the legality of Appellant's basement apartment. If the City ordered
other apartments in the neighborhood to be removed, while fully aware of Appellant's
(previously the Done's) apartment as evidenced in the 1983 Provo Memo, allowed the
Third Owners to continue renting the apartment, the only logical conclusion is the City
determined that the apartment was legal.
Unlike Appellant's witnesses, who have no stake in the outcome of this case, the
seven neighborhood witnesses supporting the City are self-interested, as each is
determined to extinguish all renting in the neighborhood. Those neighbors have even
gone so far as to form a watchmen-like organization called the Wasatch Neighborhood
Association, whose primary activities and meetings are composed of ferreting out zoning
compliance issues.
2.

Other evidence presented against Appellant

Other than the testimony referred to above, the only other evidence supporting the
illegality of the basement apartment is a building permit found by the case worker Rita .
Trimble for a dwelling built supposedly in the same year as Appellant's home. R. 211Page 21 of 26

213. According to Ms. Trimble, the property was a duplex and the permit allowed for a
"two-family dwelling" The duplex's building permit is not consistent with the permit
issued for Appellant's house, which only calls for a "Dwelling." Thus some of the
neighbors and the City have concluded that if the basement apartment was legal, the
Appellant's permit would have read "two-dwelling" instead of just "dwelling."
However, there just isn't enough evidence in the record to justify the City's
conclusion. While neighbor Ray Christensen testified about the content of the "twofamily dwelling" permit, the permit was never submitted to the Board, and Appellant has
never had the opportunity it review the permit. Without the ability to review the permit,
Appellant cannot investigate whether the permit was actually issued in the same
neighborhood as Appellant's home, or whether the land was within the same agricultural
zone as Appellant's residence.
Since a copy of the "two-dwelling" permit was not made available for verification,
there are a number of possibilities that could discredit Mr. Christensen's testimony.
Perhaps two-family dwellings were not permitted in that property's zone, so the permit
specifically mentions it because the owner of the duplex was granted a variance. Indeed,
one permit showing "two dwelling" does not mean that it was a common building permit
issued throughout that area. This one permit could simply be an aberration.
Furthermore, in any actual court proceeding, testifying about the content of a
permit without presenting the permit would violate the Best Evidence Rule. While the
rules of evidence do not apply as stringently to the Board as they do in court, the fact that
the permit was never produced should mean the permit is given little to no weight. To
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hold otherwise gives parties a perverse incentive to testify about the content of a
document without actually producing it.
To use another example from this case, Appellant could have testified about the
content of the 1983 Provo Memo without actually producing a copy of it. While
Appellant has argued, supra, that the 1983 Provo Memo is clear and definitive, the City
disputes that point. The City would have no leg to stand on, however, if Appellant hadn't
actually produced the document so that the City could examine it and draw its own
conclusions. Thus, to avoid a situation where a party conceals adverse facts in a
document, the Board should have given almost no weight to the "two-dwelling permit."
3.

Board Deliberations

While the Appellees attempt to argue that the members of its staff are certainly
unbiased, that is debatable in light of the many issues the cities of Provo and Orem face in
keeping their neighborhoods quiet despite the fact that over 60,000 students attend
universities in those communities. Student housing and renting has long been a hotly
debated issue in Provo City and Board members are political appointees, and therefore
more sensitive to political pressure than, for instance, a court would be.
For example, in one instance, Board member, Leonard MacKay, ignored the sworn
testimony of the professional plumber and came to his own conclusion regarding the
basement apartment plumbing. R. 164:514-517. Even though the professional plumber,
withfirsthand knowledge and years of experience, testified that he had inspected the
premises and concluded that the plumbing was original, Mr. MacKay, because he
,"know[s] a little about plumbing" determined that the plumbing for the kitchen and
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bathroom was actually installed after the Dwelling was constructed by merely looking at
the photographs. R. 164:514-517.
C.

Summary of the tenuous evidence proffered against Appellant

In summary, the Appellant produced considerable evidence supporting the legality
of the basement apartment. Among this evidence was a sworn affidavit of the Original
Owners' daughter, Mrs. Shain, that the apartment was rented out while she lived there; a
sworn affidavit by a plumber who examined the basement piping and concluded that it
was installed in 1950 when the house was constructed; the sworn affidavit of the Second
Owners' son declaring that his parents bought the Dwelling specifically because the
apartment had a nonconforming use; the 1983 Provo Memo concluding that the apartment
was a nonconforming use;, and the Third Owners' daughter's affidavit stating that they
rented or intended to rent the basement apartment throughout her parents occupancy.
No reasonable mind can disagree that this evidence easily exceeds the preponderance of
evidence test.
Conversely, the City's evidence does little to cast doubt on the Appellant's
conclusion. Most of the neighbor's testifying on behalf of the City had no factual basis for
concluding that the apartment was illegal. Furthermore much of the neighbors'
testimonies actually supported the conclusion that the basement apartment was a
nonconforming use. For example, neighbors testified as to the Third Owners' undeniable
belief that she had a legal basement apartment and described how other basement
apartments in the neighborhood were physically stripped of their basement apartments.
The only real evidence presented to support the City's argument-the "two-family
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dwelling" permit- was never presented. There is little to no evidence supporting the
City's and the Board's decision, and certainly there is not substantial evidence supporting
their rulings that would convince a reasonable mind to rule against the Appellant.
Accordingly, the Board's decision was clearly arbitrary, capricious, and illegal in
that the record does not contain substantial evidence supporting the decision to the
contrary.
CONCLUSION
In light of the foregoing, Appellant, Alicia K. Vial, respectfully requests that this
Court reverse the Fourth District and the Board's decision and hold that the renting of the
basement apartment is a valid grandfathered use.
DATED this J ^

day of January, 2008.

: ?£&«&.

B. Miller
A. Richard Vial
Attorneys for Appellant Alicia K. Vial

CERTIFICATE OF SERVICE
On thisl6th day of January, 2008,1 sent a true and correct copy of the foregoing
APPELLANT'S OPENING BRIEF, via first class mail, postage pre-paid, to the following:
ROBERT WEST
DAVID C. DIXON
CAMILLE S. WILLIAMS
Attorneys for Provo City
P.O. Box 1849
Provo, Utah 84603
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ADDENDUM 1

PROVO CITY BOARD OF ADJUSTMENT
REPORT OF ACTION
Application Number 06-001 GAP
'
Date September 21, 200b
Zone Rl ?
hem Number 1
ITEM I
Alicia Vial appeals a staff determination of legal use for property located generally ar
I2C^5 East Cedar Avenue where staff has determined the property use as a one-family
dwelling. This properly is located m (he R1.8 (One-Family Residential) zone Wasatch
Krtghhnrhood 06-00 J 0AP Continued from August 17, 2006 agenda

A wnrten staff report was provided to each Member of the Board and made available to the public prior to
the meeting. A public hearing was held concerning this Item, during which the applicant addressed the Board
and there was public comment or there was opportunity ii'w^n for public comment. The following action was
then taken by the Board

DENIAL
Motion By: Steve Sabms

Second By: Leonard Mackay

Votes in Favor of Motion: 4

Margarett Raxmussen. Tim Brough. Steve Sabins,
Leonard Mackay

Votes Opposed to Motion: 0
Margarett Rasmussen was present as ( hair.
FINDINGS OF FACT:
L
The property is currently located in the Rl 8 Zone, which does not allow occupancy of more than
one family.
2,

The home was constructed in 1949 as a dwelling.

3.

In 1966. building permit F 8 2 3 was issued for "Addition to 2-1 Floor"
a.
1 he building permit WLS not issued for the construction of an accessory apartment and
did not authorize the u.^e of an accessary apartment
b.

Pro\ o City Zoning Ordinance in effect in I c^>6 permitted one-family dv> ellings to ha^ e
accommodations for roomers and boarders However, the ordinance also stated' "no
separate cooking facilities shall be maintained in connection with the boarding or
rooming use/"

c

No building permits have been obtained for this property authorizing the use of more
than one kitchen.

Board of Adjustment Report of Action,
September 21, 2006 - Page 2

d.

4.

06-00JOAF

The property does not meet duplex standards. Specifically, the property does not have
separate heating for each unit, there is an interior connection, and no fire-separation
between the dwelling units. Chapter 14.36.1 ] 0(d) slates that, "the presence of an interior
connection between upper, lower, or adjoining portions of a structure originally
constructed as a one family dwelling shall create a presumption that only one dwelling
unit was authorized."

Zoning for this property has never permitted (he use of a two-family dwelling or accessory
apartment since the earliest possible date that the circumstance was created which can on;y be
es:abiished back to 1%1. Zoning history for the property-is as follows:
a.

1949-1953
1954-1958
1959-1973
1974-2006

-

Agricultural District (Two-Family Dwellings were permitted).
R-l Residential District (Permitted One-Family Dwellings only).
R-3 Zone (Permuted One-Family Dwellings only).
R1.8 Zone (Permitted One-Family Dwellings only).

b.

Occupancy history in Polk & Cole Directories list one family residing at the property
until 1967.

e,

Mr. Richard Vial stated in a letter to staff. September 5, 2006, that "the evidence is
overwhelmingly stronger thai the apartment existed prior to 1954''. However, after
considering the documents submitted by the applicant, the Board of Adjustment has been
unable to find any evidence substantiating this claim, specifically any evidence of
conditions existing prior to the specific date of 1954. The applicant has submitted
information indicating that additional tenants have occupied this property as early as
1961.

5.

The appeal statement from the applicant asserts that staff made a determination that the use was
%
'no longer legal". However, the determination by staff is based on evidence that the accessory
apartment has never been legally established and there arc no previous zoning or building code
provisions that would have otherwise allowed the claimed nonconforming circumstance.

6.

Provo City Code 14.36.100(2) outlines how an applicant car- prove nonconforming status by
providing a preponderance of evidence. City ordinance 14.36.100(2) states:
(2) Burden of Proof. In all eases, the property owner shed! have the burden of proving by a
preponderance of evidence then a lot, si'ruetare, use or other circumstance which does no*
•conform to the provisions of this 'Title complied with applicable ordinance requirements hi effect
when the nonconforming circumstance was established.
(a) A preponderance of evidence is evidence which is more credible and convincing than
evidence offered in opposition to it.
(b) Evidence offered to prove a lot, structure, use, or other circumstance was legally
established may include, but is not limited to:
(i) The dale when the circumstance was created;
(it) Copies of applicable zoning, building, or other code provisions in effect at
the time of creation:

Board of Adjustment Report of U-turn 06-00 j(JAP
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(Hij DOL uments showing the nonconforming circumstance was authorized sue h
as budding permits. Utters, and meeting minutes of governmental bodies *\heuj the
circumstance was discussed and'or authorize d
(i\) Property inspection reports vt Inch indicate the degree that the
nonconforming circumstance complies with applicable codes m effect at the time of
creation, and
(vt Ufidaviis of persons with personal knowledge of the c in umstances of
a cation.
(c) If no provision of apre\ tousty apphcahle zoning ordinance would have allowed a
claimed nonconforming circumstance, it shah be prima facie e\idcncc (hat it «as not legalh
established
(d) Ij when established, a lot, structure, use or other circumstance did not conform to the
provisions oj applicable zoning or other code pnn isions the jact that it hits been occupied used
of existed for a considerable per lod of time shall not be a factor in determining whether die
cirt urns tarn e should he deemed legally established
The zone history of this property provides evidence thai the use of an accessory apartment was
not legal The applicant ha^ submitted letters from Jeanme Gimn. daughter of the previous owners
Byron and Edna Done, and the owners prior to the Dones, "Laverne." These letters pio"\ ide
e^ idence that the apartment existed as early as 1962 (See Attachment #7). 1 lowever, the Zone in
1962 was R-3 which did not permit apartments, two-family dwellings, or separate cooking
facilities for roomers and boarcers Furthermore, Chapter JM.36.100(2)1 d), clearl> states that the
fact the use has been "occ upied, used or existed for a ^onsidwaldc period of rime shall not be a
factor in dclernnnim* v heiher the cue vinstance shall be deemed legalh
established.'
wSlafThas received reports from persons with persona! knowledge of the circumstances of the
property
a.

The former Wasatch Neighborhood Chair Da\ id Armond e-mailed staff informal ion in
support of the designation of this property as a one-~amil> dwelling with no legal
accessory apartment. Mr. Armond suied that the accessory apartment was illegal and that
the use of die accessory apartment had been abandoned Mr Armond suggested that he
could provide affidavits of persons with personal knowledge of s.uch circumstances The
e-mail was sent on March 13, 2006

b

The current Neighborhood Co-Chair, Ray Chnstensen. contacted Tom Sham, daughter of
the original property owners. Mr «fe Mrs. Mads en, who leported dial there was no second
kitdhen during the time thai her paicnts owned the property which was from the time i(
was built until 1%I Mr. Chnstensen called .staff on Julv 25, 2006. and reported rhe
information he received He also e-mailed stalf the details of the information he received

c.

Staff subsequently contacted Mrs Shain and received iicr report that there v*as only one
kitchen at this properly during ihe time that her parents owned it, from the lime it was
built until 1%I

Bom d of Adjustment Repn*io/ Act amt ()4-(H)l()AP
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d.

Mr. Richard Vial slated in a letter to staff, Septembei 5. 2006. that the Mrs. Alicia. Vial
had also spoken to Mrs Shain and that her findings "resulted in such a markedly different
response than that reflected in the staff report or the letter from the neighborhood chaif *
llowcwer, alter leviewing the documentation provided by the applicant, staff was unable
to affirm the statement Furthermore, staff has maintained that, as prov ided by Provo City
Code 14 36 100(2), in all cases, the properly ow ncr will have the burden of pi oof, by a
preponderance of e\ idence

Pl ! BUC TESTIMONY:
1)
The applicant, Mr*. Alicia Vial, stated that she had spoken with Douglas Poulson, who had gone
to the home on several occasions, and she was told that one of the main reasons his parents
purchased the home was so thdl ihcy could rent it out and receive additional income Mrs Vial
read the affidavit from the plumber which was included in the staff report, and concludec that the
plumbing in the basement was the same as the original plumbing in the upstairs portion of the
home. '1 he applicant also referenced a letter from the son-in-law of Dr. & Mrs. Done, and read
"ii is odd to me that this complaint is tiled exery four or five years and that we need to go through
the same ioutine each time Dr and Mis Done can establish that the apartment has been
continuously occupied since the house was first built over 30 years ago "* Mrs. Vial said that the
last recorded notes in the caseflle state "confonned'nonconfanmng'
Mrs Vial also expressed
concern about the original building permit which stales ''dwelling," and that although she was not
able to determine whether or not there was a different term used to identify a two-family or
multiple-family dwelling, that the building permit does not prove that it was issued for a onefamily dwelling Alicia concluded saying, "It concerns me that this issue was not settled a long
time ago As far as we were concerned, this letter saying 'conformed'nonconforming*, we read to
say thai it was definitely nonconforming at that time, otherwise, there should have been action
taken,"
2)

Boaid membei, Steve Sabins, asked the applicant if she was able to obtain any rent-roles, or bank
deposits, from the preMous owner, Mrs Done showing continued occupancy Mrs Vial said that
"everything she found, she did give to me."

3}

Mr Richard Vial, noted that he was the father of the applicant and had a law office located at
10647 South Stuie Street in Sandy, Utah Mr Vial stated that "there is a tremendous amount of
conjecturer but theie was not proof that an accessory apartment was not established ML. Vial
suggested that if ihis was presented to the board in 1983. it is likely that the case would have been
granted a nonconforming status Mi Vial concluded b> saying thai "all of the evidence available
suggests that it has existed since the time the home was built " Mr Vial also requested an
opportunity to respond to statements made from the public.

4)

Neighborhood Co-Chair Ray Chnstensen, stated that although he wanted to represent all of the
information he has been able to obtain, he wanted to be brief so as not to confuse the board, and
requested that, out o( concent (or the neighborhood, a final decision from the board be granted as
soon as possible Mr Chnstensen stated that the applicant had been provided examples of
building permits from the same year as the permit issued for this property, and that these permits
indicated the specific use that had been permitted, such as "tw o-iamily dwelling" and "'multiplefamily dwelling". Mr. Chnstensen said that the neighborhood does not dispute w hcther or not the
basement was there, but that the accessory apartment was not legally established, and that there
was
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not a second kilchen associated with this property." He noted that the previous owner had both
written and spoken of the use as having a "sleeping room/* which he said was an old terra used
for when accommodations were made for roomers. Mr. Christensen referenced the letter from the
Patislons lo the Dones. pointing out multiple reference? to "the kitchen", implying that there were
not at least two kitchens, or an upstairs and downstairs kitchen. Mr Christensen conduced
requesting the board to consider "equal treatment before the law." He said that two other homes,
built on the same block, in the same year, were not granted a nonconforming status, and at the
Joss of the owners they were required to remove the second kitchen and comply with all other
building and zoning requirements, and that a decision lo grant a nonconforming use "would turn
up-side down, twenty years of consistent ruling from the board", and there would be "great
discord"* among the neighborhood residents.
5)

Andrew Gusiafson, a neighborhood resident at 1265 East Cedar Avenue and member of rhe Utah
Stale Bar, slated that when he purchased his home about two years ago he also had the intent lo
rent an accessory apartment. Mr. Gustafson said he purchased the property before researching to
determine whether or not an accessory apartment could be legally established. After finding no
provisions in the zoning history for his property, he said that he could not justify creating the
accessory apartment to sell it again forfc"anabove-markat or windfall rate of return." Mr.
Gustafson also stated that he was personally acquainted with the previous owner, Mrs. Edna
Dane, and that he knew that there was not a contiguous period of time that the accessory
apartment was being tinli7ed.

6)

DeAnn Gardner, a neighborhood resident at 1495 Oak Lane and 'long-lime friends with Mrs
Edna Done", said that they had discussed the use of her accessory apartment on se\eral
occasions. Mrs Gardner said, "1 told her that 'it seems like you lose your nonconforming status if
you don't use u for six months0".'* and that Mrs. Done said. "1 don't care if 1 lose it or not/* Mrs.
Gardner stated that she wanted lo confirm her understanding of the nonconforming requirements
and so she contacted "someone from the city and asked if that was true"1, and she said that the
City confirmed what she had told Mrs Done.

7)

Lisa Wy&ranl, a neighborhood resident at 1281 East Cedar since May of 1999, staled that when
she was new to the neighborhood, friends in the neighborhood introduced her to the previous
owner by saving, "this is Edna Done, she has rentersjn her basement, although it is not legal, w e
tolerate it because she is older.* Mrs. Whyganl said that her home was also a split level home,
which also contains "a drain in the lower Ie\el, although it has never been used as an accessory
apartment."* She stated that there was also an "original sink downstairs, although it has never
been used as an accessor)' apartment.** Mrs. Whyganl said that from 1999 to present, Mrs. Done
definitely did not have renters in it continuously, and that in her personal conversations with the
her. Mrs. Done said that she liked to have a couple living with her as caretakers."

8)

Dustin Thomas, a neighborhood resident at 1525 Oak Lane, stated that Mrs. Done told hm that
she wanted to rent the basement apartment, but her lamily did not want hei to do so

9)

Dawn Francis, a neighborhood resident at 1584 Locust Lane for five years, stated that when she
and her family were interested in buying a properly in Provo, they "wanted a place where
children could come and stay and have friends 1o play with, without several adults next door *"
,She said that they
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moved into there current residence because they "lknew it was zoned Rl" and they "requested that
it be preserved according lo the same standards.**
10)

Neighborhood Co-Chair Davie Acheson. read from the Rl zoning requirements, and then stated
that, contrary to (he ordinance, it docs not provide for "obtaining an investment while in Jaw
school, or to gain experience m becoming a land-lord." Mr Acheson said that the zone
verification was delivered two days after the sale of the property, and that the applicant was
required to obtain the verification prior to purchasing the property. He also stated mat at the
neighborhood meeting. vwlhe realtor who sold the property to the applicant con finned that he had
told the applicant the zoning for this property was Rl that it couldn't have an apartment in the
basement " Mr Acheson said purchasers of the property were present to hear this .statement Mr.
Acheson requested that the botrd "not reward improper behavior", with a nonconforming
detenu i nation.

1 1)

Mr. Via I was pennitted by the board to respond to previous comments, as Mr Vial had
previously requested. Mr. Vial acknowledged that before they purchased the home, they were
able to have a conversation witb the realtor, and that based on his information, Alicia knew that
the determined use "would be controversial." He further stated that "the realtor did at no time
state that in his opinion the basement apartment was not legally nonconforming,"* and "in fact, it
was our conclusion after looking at what we had for ev idence thai it was "' Mr. Vul again raised
his concern regarding the evidence pro\ ided by staff, saying that the lack of af fida\ its or other
permits to show as examples was not a preponderance of evidence and that other items o2
evidence referenced by staff were not provided. Mr Vial said that, *vwc must conclude that that
evidence either was not available or was not considered to be important by the City." Mr Vial
also reemphasized items presented previously by the applicant. He concluded by staling. k'this
apartment was built in 1^49, and it was used as an accessory apartment e\er since that time "

12)

Ray Chnsienscn, requested he nave one minute for additional comments, which he was granted
by the board. Mr Christensen said, "we need to keep in mind that Provo Code says a duplex has
a tire-\* alK not shared space." 1 le explained that there was not a definition for an accessary
apartment at the ume of the claimed nonconforming circumstance, and that the applicants arc
required to prove the nonconforming use of a duplex The neighborhood co-chair stated in
conclusion. ¥fcif you look at it is not a duplex There is no way that you can even imagine thai it
was a duplex or had been coin erted to a duplex,"

DISCUSSION BY BOARD:
1)
Leonard Mackay said in reference to a plumbing photo submitted by the applicant, "'hat was a
"c.ean-out/ that something had been added to it later " Me also suggested that at that time, there
w as a basement put in all homes, and that the room around tie shower shows that rhe tile was put
in after the flooring had been constructed
2)

Steve Sabins. stated that "A lot of this could just be there because people needed more room for
their family. Nothing indicates to me that there were "renters/* Vm not com inced that the
exterior entrance to the downstairs was not just another entrance into the home I feel that the
staff did not make an error, except one place, this 1983 letter from the city just bothers me Wc
take the information from the c ty and we act on that." "Tm one who likes to stick with the
ordinance, and not vary from things that are clear and concise My only issue is that there were
professionals at the City in 1983 that did not give a definitive statement to them saying that you
cannot use this as an apartment anymore."
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Tim Brough, said although ii may have been built legally having facilities for an accessory
apartment, it could not be determined based on a preponderance of evidence that the use had
continued.

4)

Steve Sabins. said that although the applicant did provide affidavits, they were just pieces of
occupancy history showing that there were renters from time to time.

5)

Margarett Rassmussen. stated that having sat on the board for a number of years, based on her
experiences, the building permit for thus property which says "dwelling," "immediately indicates
'single-family dwelling'." Chair Rasmussen said, "we have seen permits from this time period
where they identify, two-family or multiple family dwelling construction." She also stated in
reference to the continued use of the accessory apartment, that "there were no receipts or anything
identifying renters continuously at the property." Mrs. Rassmussen concluded by saying that if
there was a determination issued to previous owners, it would likely have been preserved and still
be available to either the previous owners or staff.

DECISION:
The Board of Adjustment made a motion to deny the applicant's appeal.
Steve Sab:ns. motioned to deny the appeal, and adopt the findings of fact presented by staff as well as the
contributions of the applicnnt TO the packet of information in the staff report Mr. Rabins, staled thnt "rhe
applicant did not have an adequate amount of information for the board to overturn the staffs decision,"
and that "long-term neighborhood residents also gave compelling testimony contrary TO some of the
applicant statements and m formation."
The motion was seconded by Leonard Mac-kay, and the voting was unanimous to deny the applicant's
appeal. The applicant was informed that she had 30 days from Lhe date of this meeting in which lo appeal
this decision to the district court

CHAIKMAji'. PROVO CITYTJOARD OF ADJUSTMENT
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ADDENDUM 2

FILED
Fourth Judicial District Court
of Utah County, State of Utah
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
ALICIA K. VIAL
1

RULING RE: PETITIONER'S
PETITION FOR REVIEW

Petitioner,

v.

Case #060402929

PROVO CITY CORPORATION, and
PROVO CITY BOARD OF ADJUSTMENT,

Judge Fred D. Howard
Division 5

Respondents,

This matter comes before the Court on Petitioner's Petition for Review. The Court,
having reviewed the file and being fully advised in the premises, hereby issues the following:
RULING
The matter before the Court concerns the denial of Petitioner's request for a variance
relative to a non-conforming use associated with a home and basement apartment located at 1295
Cedar Avenue in Provo, Utah. The Provo Board of Adjustment denied the Petitioner's appeal for
a variance to allow the subject property to be occupied both by the home owner and by tenants in
an accessory apartment on September 21, 2006. The Petitioner filed a Petition for Review in this
Court on October 10,2006. Provo City filed its Response to the Petition for Review on
November 15,2006 and a Supplemental Response on November 27,2006. Then on February 22,
2007 Provo City filed a Motion to Strike Petitioner's Notice of Intent to File Motion for
1

Summary Judgment and Request for Hearing on the Petition for Review. The Court notes that a
Notice of Intent to File Motion for Summary Judgment, supposedly filed by the Petitioner, is not
part of the Court's file. Petitioners thereafter filed a Motion for Summary Judgment on March 2,
2007 which was opposed by Respondents on March 27,2007. Pursuant to the Respondents'
request, the Court heard oral arguments relative to this matter on May 31,2007, following which
the court took the matter under advisement.
At the outset the Court declines to grant Defendant's Motion to Strike Petitioner's
Notice of Intent to File Motion for Summary Judgment.
The issue in this case is whether the Petitioner's property should be recognized by
Provo City as containing a legal nonconforming basement apartment. See, Provo City Code
14.36. The Provo City Board of Adjustment determined that the property does not qualify for a
permitted non-conforming use, or for other relief from the city's zoning requirements such as a
variance. The Petitioner makes a general assertion that the Board's decision was arbitrary,
capricious, or illegal because it was not supported by substantial evidence. Further, petitioner
asserts that the Board of adjustment "failed to consider evidence presented by Petitioner; treated
as evidence, hearsay and other non-evidentiary assertions of planning staff unsubstantiated with
any evidence in the record; failed to recognize the prior decision of the city in certifying the
property as non-conforming; and misapplied the standard of proof required of petitioner."
Petitioner also asserts that the evidence which included a city case file memo dated October 26,

2

1983 is dispositive evidence that the city previously certified the property as nonconforming and
that the city should be estopped from denying such determination now.

The Court notes that Petitioner carries the burden of proof in this matter, and that the
Court is limited to an evaluation of the Board of Adjustment's record. See, Ut. Code Ann. § 109a-705 (2007), and § 10-9a-801(8) (2007). The Court further notes that it must give the Board of
Adjustment's decision a presumption of validity and review the Board's decision to determine if
it was arbitrary, capricious, or otherwise illegal - an admittedly high standard. See, Ut. Code
Ann. §10-9a-801(3)(a) (2007).
The Court notes that testimony and evidence was offered by both those making the
appeal to the Board, and those opposing it. However, the Board determined that the testimony
and evidence presented by Provo City and by those who opposed the appeal was the more
persuasive evidence. Now, Petitioner argues that the Board failed to include, or to exclude,
certain types of evidence. See, %9 of Petition for Review. However, in a review of this kind,
involving a municipal board's decision, the Court is not an evidentiary gatekeeper that sifts
through the record to determine whether the Board should have omitted an item, or (even more
problematic) whether the Board should have included another item. Rather, the Court reviews
the Board's decision to determine whether, given the testimony and evidence admitted into the
record, the Board's decision was arbitrary, capricious, or illegal. Given that standard the Court
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cannot find that the Provo City Board of Adjustment's decision was arbitrary, capricious, or
illegal.
The Court notes that the Board of Adjustment adopted eight detailed findings upon
which it based its decision to deny the appeal. The Court has reviewed these and addresses each
in turn. The Board's first finding relative to the current zoning of the property is not at issue.
Neither is the finding relative to the construction of the home. A review of the record relative to
the Board's third finding indicates there is substantial evidence to support the position that no
building permits or other required clearances were obtained that would have the effect of
designating the dwelling as a permitted duplex. Similarly, with respect to the Board's fourth
finding, there is substantial support for the position that the building never would have qualified
for an accessory apartment since the establishment of the City's more restrictive zoning regime in
1954. Additionally, the Board's finding that the evidence of the home being used as a twofamily dwelling prior to 1954 as being insufficient is reasonable given the Petitioner's burden
and the scarcity of evidence to substantiate the Petitioner's position. That is not to suggest that
there is no evidence of the home being used as a two-family dwelling before 1954 and that it had
a subsequent rental use. Indeed, there is some evidence that suggests that to be the case. This
evidence included the statement and testimony of Toni Shain who stated that renters had lived in
the separate basement apartment; the statement of Kurt Larson regarding the appearance of
plumbing dating from 1949 and 1950; the fact that the dwelling had separate gas meters; the

4

statement of J. Douglas Paulson, who stated that the basement apartment was in existence when
the dwelling was purchased by the second owners in 1961; that the basement facilities included a
separate bathroom, cooking facility, and entrance; and that during the time period the Paulsons
owned the property, students rented the basement apartment. Petitioner also presented the
affidavit of Jeanine D. Gunn who stated that the third owners also rented the basement or
intended to rent it during their ownership. Noting such assertions, however, the record in this
matter and the decision of the Board suggests that the city staff as well as the Board of
adjustments considered such evidence; but were unpersuaded that such evidence was persuasive
proof by a preponderance of the evidence to support Petitioner's conclusions. The Board made
specific reference to some of such evidence in its Finding numbered 6. Further, the Board of
Adjustment received reports from persons with personal knowledge of the property's history
including that of Mr. Ray Christensen and Toni Shain, daughter of the original property owners,
and Mr. and Mrs. Madsen. Ms. Shain reported that there was no second kitchen during the time
that her parents owned the property, which was from the time it was built until 196 L The Board
also referenced the testimony of other persons including the Petitioner and Mr. Richard Vial.
The Board made note of other persuasive evidence that the property had been referred to not as a
separate residence, but as a sleeping room; and that the adjoining neighbors had been refused a
grant of nonconforming status. Other named neighbors reported communications with the prior
owner, Mrs. Edna Done, regarding the characterization and status of the property as well as her
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intentions for its use. Ultimately, the Board found that the preponderance of such evidence did
not persuade them to conclude the basement apartment was entitled to a legal nonconforming
status. The city staff made presentations and presented the testimony and statements of
individuals which contradicted the assertions of Petitioner. It is apparent that the Board
considered such evidence as well as the presentation of the Petitioner; but did not find such
evidence persuasive and found the testimony of other neighbors and other evidence compelling.
Further, the language contained within the city memo dated October 26,1983 leads to some
conjecture as to the city's view regarding the basement apartment. The Court notes that page 1
of the memo states, "he was informed at this time that, together with the owners, they would
need to verify with our office that this was indeed a legal nonconforming use." Yet the memo
includes the notation of status, "conformed-nonconforming." The court does not conclude that
the referenced memo is dispositive of the legal status of the basement apartment. Taken together,
and noting the findings and conclusions of the board, this Court concludes that the Board's
finding that such evidence did not meet the required preponderance of the evidence standard is
not unwarranted. As such, this Court cannot say the finding is arbitrary, capricious or illegal and
must, therefore, accept the Finding as outlined under #5 in the Report of Action.
As to the remaining three Findings, they primarily involve the text of the current zoning
ordinance and the testimony of various individuals. Again, these findings have support in the
record and do not appear to be erroneous or misstatements of the September 21, 2006 meeting.
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Given the record before the Court and the standard as delineated under the law the Court does not
find that the Provo City Board of Adjustment acted arbitrarily, capriciously, or illegally when it
denied the Petitioner's appeal
For the reasons stated above, the Court sustains the decision of the Provo City Board of
Adjustment to deny application number 06-001OAP. Accordingly, the Court grants
Respondent's Request for Dismissal of Petitioner's Petition for Review.
Dated this fafe day of July, 2007.

BY THE COURT:

\t w*

JUJ0GEFREDD
District Court Judge
• • . . . . . .

7

- i - * *

CERTIFICATE OF DELIVERY
I certify that true copies of the foregoing Ruling were delivered on the
of July, 2007 to the following in the manner indicated, to wit:

by U.S. first class mail
Robert D. West
David C. Dixon
Camille 5. Williams
Attorneys for Provo City
PO Box 1849
Provo, UT 84603
Michael B. Miller
A. Richard Vial
Vial Fotheringham LLP
10885 S. State St. In
Sandy, UT 84070

Deputy Court Clerk
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ROBERT WEST(#4769)
DAVID C. DrXON(#0890)
CAMILLE S. WILLIAMS (#7018)
Attorneys for Provo City
P.O. Box 1849
Provo, Utah 84603
Telephone: (801) 852-6140
Facsimile: (801) 852-6150

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH
ALICIA K. VIAL
Petitioner,

'

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER

vs.
Civil No. 060402929
PROVO CITY CORPORATION, a Municipal
Corporation, and PROVO CITY BOARD OF
ADJUSTMENT,

Judge Fred D. Howard

Respondents.

Based upon the record, memoranda submitted by the parties, oral arguments presented by
the parties, and good cause appearing herein, the court hereby issues the following findings and
order:
FINDINGS OF FACT
1.

On April 24, 2006, the Provo City Office of Community Development made a zone
verification determination that the petitioner's property, located at 1295 Cedar Avenue,
1

Provo, Utah, does not enjoy recognition as a dwelling with an accessory basement
apartment pursuant to the Provo City Code governing nonconforming use found in 14.36.
On September 21, 2006, The Provo City Board of Adjustment denied the petitioner's
appeal to allow the subject property to be occupied both by the homeowner and by tenants
in an accessory apartment.
On October 10, 2006, the petitioner filed a Petition for Review in this Court.
On November 15, 2006, Provo City filed its Response to the Petition for Review and filed
a Supplemental Response on November 27,2006.
On February 22, 2007, Provo City filed a Motion to Strike Petitioner's Notice of Intent to
File Motion for Summary Judgment and Request for Hearing on the Petition for Review.
However, the Notice of Intent to File Motion for Summary Judgment is not part of the
Court's file, and therefore, this Court declines to grant Defendant's Motion to Strike
Petitioner's Notice of Intent to File Motion for Summary Judgment.
On March 2, 2007, the petitioner filed a Motion for Summaiy Judgment, which the
respondents opposed on March 27, 2007.
The Court heard oral arguments relative to this matter on June 27, 2007, and the Court
then took the matter under advisement.
The Court notes that the Board of Adjustment adopted eight detailed findings upon which
it based its decision to deny the appeal
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9.

The Board's first finding relative to the current zoning of the property is not at issue, nor
is the finding relative to the construction of the home.

10.

A review of the record relative to the Board's third finding indicates there is substantial
evidence to support the position that no building permits or other required clearances
were obtained that would have the effect of designating the dwelling as a permitted
duplex.

11.

With respect to the Board's fourth finding, there is substantial support for the position
that the building never would have qualified for an accessory apartment since the
establishment of the City's more restrictive zoning regime in 1954.

12.

The Board's finding that the evidence of the home being used as a two-family dwelling
prior to 1954 as being insufficient is reasonable given the petitioner's burden of proof and
the scarcity of evidence to substantiate the petitioner's position.

13.

The Board did consider the petitioner's evidence in support of her appeal, but did not find
the evidence was persuasive proof by a preponderance of the evidence to support the
petitioner's conclusions that the basement apartment was entitled to a legal
nonconforming status.

14.

The Board considered evidence from city staff and individuals which contradicted the
petitioner's assertions as well as the petitioner's presentation, but did not find the
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petitioner's evidence persuasive while finding the testimony of neighbors and other
evidence compelling.
CONCLUSIONS OF LAW
1.

The Court finds that the petitioner carries the burden of proof in this matter and that the
Court is limited to an evaluation of the Board of Adjustment's record, pursuant to Utah
Code Ann. § 10-9a-705 (2007) and § 10-9a-801(8) (2007).

2.

Further, the Court finds that it must give the Board of Adjustment's decision a
presumption of validity and review the Board's decision to determine if it was arbitrary,
capricious, or otherwise illegal, pursuant to Utah Code Ann. § 10-9a-801(3)(a) (2007).

3.

Noting the findings and conclusions of the Board, this Court concludes that the Board's
finding that the petitioner's evidence did not meet the required preponderance of the
evidence standard is not unwarranted.

4.

After examining the Board of Adjustment's eight adopted findings upon which it based
its decision to deny the appeal and the standard delineated under the law, this Court
cannot find that the Provo City Board of Adjustment's decision was arbitrary, capricious,
or illegal.
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ORDER
Based upon the foregoing findings of fact and conclusions of law, it is hereby
ORDERED, ADJUDGED, AND DECREED as follows:
In accordance with Utah Code Ann. § 10-9a-801(3)(c), this court has determined that
there is substantial evidence to uphold the decision of the Provo City Board of Adjustment. The
Court hereby sustains the decision of the Provo City Board of Adjustment to deny application
number 06-0010AP and thereby grants the Respondent's Request for Dismissal of Petitioner's
Petition for Review.
Accordingly, the petitioner is hereby ordered to comply with the zone verification
determination that her property located at 1295 East Cedar Avenue is a One-Family Residential
Dwelling. The petitioner is hereby ordered to bring her property into compliance with all Provo
City zoning requirements within thirty days from the date of this order.

DATED this

day of August, 2007.
BY THE COURT:

FRED D. HOWARD
District Court Judge
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MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Findings of Fact,
Conclusions of Law, and Order, postage prepaid, this l^

day of August, 2007, to Michael B.

Miller, of VIAL FOTHERINGHAM, LLP: 10885 So. State Street, Sandy, Utah 84070, attorney
for the plaintiff.

Je$ni Carlquist

6

"

ADDENDUM 4

Title 14 Page 128

PROVO CITY CODE

open land may be continued provided such nonconforming use shall
not be expanded or extended into any building or open land, except
as may be required by law.
14 36010
Purpose
(5) Expansion of Outdoor Nonconforming Uses.
A
14 36 020
Scope
nonconforming
use
of
a
lot
where
the
principal
use
is
not
enclosed
14 36 030
Change m Nonconforming Status
within a building, such as a salvage yard or a motor vehicle sales lot,
14 36 040
Nonconforming Uses
shall not be expanded except in conformity with the requirements of
14 36 050
Nonconforming Structures
this Title.
14 36 060
Nonconforming Lots
14 36 070
Other Nonconformities
(6) Restoration. A nonconforming use in a conforming structure
14 36 080
Nonconformities Resulting From Public Action
damaged by fire, wind, tornado, earthquake, or other natural disaster
14 36 090
Abandonment of Nonconforming Structure or Use
or calamity may be restored as it existed previously and its use may
14 36 100
Determination of Nonconforming Status-Effect of
be continued so long as restoration is complete within one (1) year.
Determination
14 36 110
Residential Structures Originally Constructed as a One (Rep & Ren 2002-05, Am 2003-43)
family Dwelling - Status Determination
14.36.050. Nonconforming Structures.
14 36 120
Apartment Dwellings - Status Determination
(1) Continuation. A nonconforming structure in any zone may be
14 36 130
Termination of Nonconforming Uses
continued as provided in this section and any other applicable
14 36 140
Billboards Exempt
14 36 150
Appeals
provision of this Chapter so long as no additions or enlargements are
made thereto and no structural alterations are made therein, except as
14.36.010. Purpose.
provided in this section or as may be required by law. If any
The purpose of this Chapter is to establish regulations governing nonconforming structure is removed from the lot where it was located
legally established lots, structures, uses and other nonconformities each future structure thereon shall conform to applicable provisions
that do not conform to applicable requirements of this Title. They of this Title.
may continue to exist and be put to productive use, but their
(2) Maintenance and Repair. A nonconforming structure may be
nonconforming aspects shall be regulated as provided in this Chapter. maintained. Repairs and structural alterations may be made to a
The intent of this Chapter is to recognize the interests of property nonconforming structure within the existing footprint thereof
owners while controlling expansion of nonconforming conditions. provided that the degree of nonconformity is not increased.
(Rep & Ren 2002-05)
(3) Expansion and Enlargement.
Any expansion of a
nonconforming structure that increases the degree of nonconformance
14.36.020. Scope. The provisions of this Chapter shall apply to all is prohibited except as provided in this subsection or as may be
lots, structures, uses and other nonconformities within the City required by law. An existing one family dwelling which is
regardless of when the nonconformity was established. Any lot, nonconforming as to height, area, or yard regulations may be added
structure, use or other circumstance governed by this Title which does to or enlarged if the addition or enlargement conforms with applicable
not conform to the provisions of this Title may be continued to the requirements of this Title. Provided, however, that such a dwelling
extent that it was legally established and complies with applicable which is nonconforming as to side yard requirements but having a
provisions of this Chapter. (Rep & Ren 2002-05)
minimum side yard of not less than three (3) feet, may be extended
along the nonconforming building line to the extent of one-half the
14.36.030. Change in Nonconforming Status.
length of the existing dwelling if such extension is for the purpose of
A nonconforming lot, structure, use or other nonconformity may enlarging and maintaining the existing dwelling unit in the structure,
not be changed except in conformance with the provisions of this and provided such enlargement conforms to all other regulations of
Title. Whenever any nonconforming use is changed to a less the zone in which ihQ dwelling is located.
intensive nonconforming use, such use shall not be changed back to
(4) Relocation. If a nonconforming structure is relocated within
a more intensive nonconforming use. Whenever any nonconforming the City, it shall be located in a manner which fully conforms with
use is changed to a conforming use, such use shall not later be applicable requirements of this Title, including the procedures set
changed to a nonconforming use. (Rep & Ren 2002-05)
forth in Chapter 14.40, Provo City Code.
(5) Restoration. A nonconforming structure damaged by fire,
14.36.040. Nonconforming Uses.
wind, tornado, earthquake, or other natural disaster or calamity may
(1) Continuation. A nonconforming use which was legally be restored as it existed previously and its use may be continued so
existing when such use became prohibited may be continued as long as restoration is complete within one (1) year. (Rep & Ren 2002provided in this section and by any other applicable provision of this 05)
Chapter, so long as it remains otherwise lawful, subject to applicable
14.36.060. Nonconforming Lots.
standards and limitations in this Chapter
(1) Continuation. A nonconforming lot may continue to be
(2) Expansion Within Conforming Building. A nonconforming
use existing within a portion of a conforming building may not be occupied and used although it may not conform in every respect with
the dimensional requirements of this Title, subject to the provisions
expanded.
(3) Expanding and Altering Nonconforming Uses of Land and of this section and any other applicable provision of this Chapter.
(2) Residential Zones. A new dwelling may be constructed on a
Structures. No nonconforming use may be moved, enlarged or altered
and no nonconforming use of land may occupy additional land, legally established lot which is nonconforming as to area, frontage
and/or width provided the dwelling conforms to all other requirements
except as provided in this section.
(a) A nonconforming use may not be enlarged, expanded or of this Title and other applicable codes.
(3) Nonresidential Zones. A new building may be constructed on
extended to occupy all or a part of another structure or site, that
a legally established lot which is nonconforming as to area, frontage
it did not occupy on January 1, 2002.
(b) A structure containing a nonconforming use may not be and/or width provided the building conforms to all other requirements
moved unless the use shall thereafter conform to the regulations of this Title and other applicable codes.
of the zoning district into which the structure is moved. Prior to
(4) Lot with Existing Building or Structure. If a nonconforming
moving any building, the applicant shall make application, and go lot contains a legally established structure the owner may continue the
through the process set forth in Chapter 14.40, Provo City Code. legal use of such structure and may expand the structure so long as the
(4) Nonconforming Use of Open Land. A nonconforming use of expansion conforms to applicable requirements of this Title.

Chapter 14.36 Nonconforming Uses, Structures,
and Lots.

ZONING
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(3) Overcoming Presumption ofAbandonment. A presumption of
(5) Accessory Buildings. Accessory buildings customarily
incidental to a main building or structure may be constructed on a abandonment may be rebutted upon evidence presented by the owner
nonconforming lot provided the accessory building and its location on showing no intent to abandon the structure or use. Such evidence may
the lot meets all other applicable building and zoning requirements. include proof that during the alleged period of abandonment the
(Rep & Ren 2002-05)
owner has done either of the following:
(a) Maintained the structure or use, if any, in accordance with
14.36.070. Other Nonconformities.
the applicable codes; or
(1) Application and Intent. This section shall apply to any other
(b) Has actively and continuously attempted to sell or lease the
circumstance which does not conform to the requirements of this Title
property where the structure or use is located. (Rep & Ren 2002-05)
including, but not limited to, fence height or location; lack of buffers
or screening; lack ofor inadequate landscaping; lack ofor inadequate 14.36.100. Determination of Nonconforming Status- Effect of
off-street parking; and any other nonconformity not covered by Determination.
Sections 14.36.040, 14.36.050, and 14.36.060 of this Chapter.
(1) Procedure. The Zoning Administrator, or the Administrator's
Because the nonconfonnities regulated by this section involve less designee, shall determine the existence, expansion, or modification of
investment and are more easily corrected than those regulated by a nonconforming lot, structure, use or other nonconformity as
Sections 14.36.030, 14.36.040, and 14.36.050 of this Chapter, the provided in the following procedure:
intent of the City is to eliminate such nonconformities as quickly as
(a) If a determination of the nonconforming status of a property
practicable. The degree of such nonconformities shall not be
is desired, the owner or his designee shall make application for a
increased.
Zone Verification with the Department of Community
(2) Nonconforming Development with Approved Site Plan. Any
Development. The Zoning Administrator shall then investigate the
nonconforming development which is governed by an approved site
factual and legal history of the subject property and shall
plan shall be deemed to be in conformance with this Title to the
thereafter make a determination of nonconforming status of the
extent such development conforms to the plan.
property.
(3) Compliance Required. Except as provided in subsection (4),
(b) Notice of the determination of nonconforming status shall be
a nonconformity other than one enumerated in Sections 14.36.040,
mailed to the owners of the subject property, and to the chairman
14.36.050, and 14.36.060 of this Chapter shall be brought into
of the neighborhood where the property is located.
conformance upon the occurrence of any one of the following:
(c) If within ten (10) days after notice is mailed, information is
(a) Any action which increases the floor area of the premises by
received by the Zoning Administrator which may affect the
more than thirty (30) percent.
validity of the determination, the Administrator may make an
(b) Any action which, when combined with one (1) or more
amended determination. Notice of an amended determination
previous expansions that have occurred over a period of time,
shall be given as set forth in subsection (b) of this section.
causes the aggregate area of expansion to exceed thirty (30)
(d) The notice shall include a statement that any determination
percent of the original floor area of the premises.
may be appealed to the Board of Adjustment as provided in
(c) For a lot located in a commercial or industrial zone, any
Chapter 14.05 of this Title and shall state the date by which the
change in use to a more intensive use when a new certificate of
appeal must be filed.
occupancy is required.
(2) Burden of Proof. In all cases, the property owner shall have
(4) This section shall not apply to property located in the CBD the burden of proving by a preponderance of evidence that a lot,
zone.(Rep&Ren 2002-05, Am 2003-43)
structure, use or other circumstance which does not conform to the
provisions of this Title complied with applicable ordinance
14.36.080. Nonconformities Resulting From Public Action.
requirements in effect when the nonconforming circumstance was
When area or yard setbacks of a legally established lot are established.
reduced as the result of conveying land to a federal, state or local
(a) A preponderance of evidence is evidence which is more
government for a public purpose, such lot and yards shall be deemed
credible and convincing than evidence offered in opposition to it.
to be in compliance with the minimum lot size and yard setback
(b) Evidence offered to prove a lot, structure, use, or other
standards of this Title without any need for a variance. (Rep & Ren
circumstance was legally established may include, but is not
2002-05)
limited to:
(i) The date when the circumstance was created;
14.36.090. Abandonment of Nonconforming Structure or Use.
(ii) Copies of applicable zoning, building, or other code
(1) Presumption of Abandonment by Passage of Time. Any
provisions in effect at the time of creation;
nonconforming structure or use which is not occupied or used for a
(iii) Documents showing the nonconforming circumstance
continuous period of six (6) months shall be presumed abandoned and
was authorized such as building permits, letters, and meeting
shall not thereafter be re-occupied or used except in a manner that
minutes of governmental bodies where the circumstance was
conforms to the requirements of this Title unless the presumption of
discussed and/or authorized;
abandonment is overcome as provided in subsection (3) of this
(iv) Property inspection reports which indicate the degree that
section. (2) Presumption of Abandonment by Event. Independent
the nonconforming circumstance complies with applicable
of the six (6) month requirement set forth in subsection (1) of this
codes in effect at the time of creation; and
section, a nonconforming structure or use shall be presumed
(v) Affidavits of persons with personal knowledge of the
abandoned when any of the following events occur:
circumstances of creation.
(a) The owner has in writing or by public statement indicated
(c) If no provision of a previously applicable zoning ordinance
intent to abandon the structure, use or other nonconformity
would have allowed a claimed nonconforming circumstance, it
(b) A less intensive use has replaced the original
shall be prima facie evidence that it was not legally established.
nonconforming use;
(d) If when established, a lot, structure, use or other
(c) The owner has physically changed the structure or its
circumstance did not conform to the provisions of applicable
permanent equipment in a way that reduces or eliminates the
zoning or other code provisions, the fact that it has been occupied,
nonconformity; or
used, or existed for a considerable period of time shall not be a
(d) The structure has been removed through applicable
factor in determining whether the circumstance should be deemed
procedures for the abatement or condemnation of unsafe
legally established.
structures.
(3) Abatement or Compliance. If a property owner is unable to
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Prove City Community Development
Case File
App Date
File #
Proj.Name:
hteignkorhood:
Zone:
&M #
Request:

83-0263ZE
OCCUPANCY
WASATCH
Ri
P19

Name: DONE, SRYON
Address:

Parcel #

Hearing Date

Location:
Licensed
Coordinator:
Fee:
Rev St#

1295E CEDAR AVE
0
Beck, J
0

Workg
~

Home #

Cell #
"—- '

f ax #

Agent:
Council:
kpprovat}

Acton

Ona #

Planning commission
Hearing
Acfion Date

Action

Board of Aadj.
Request

Hearing

Action

Design Review
Hearing

Action

comments:
MEMO, 10-28-83
AN iNSPECTiON WAS fvlADE ON OCTOBER 26, 1983, OF THE RESIDENCE
LOCATED AT 1295 EAST CEDAR AVENUE- IT WAS VERIFIED AT THIS TIME
THAT TH2S RESIDENCE HAD BEEN fvlAOE INTO TWO UNITS AND JS
PRESENTLY BEING OCCUPIED BY TWO FA?tflLlES
THIS PROPERTY IS OWNED BY MR. BYRON DONE. THE TENANT THAT
VERtFiED THE COMPLAINT WAS MR GARY SEAMAN. HE HAS LEASED THE
HOME FROM MR, DOME AND HAS SUBLEASED TO ANOTHER COUPLE.
MR BEAMAN STATED THAT TO HIS XKOVJLEOGEx THIS RESIDENCE HAS
HfSTORICALLV BEEN RENTED AS TWO (2) L1NJTS HE WAS INFORMED AT
THfS TiWE THAT TOGETHER WITH T-fE OWNERS, THEY WOULD NEED TO
VERIFY WITH OUR OFFICE THAT THIS WAS INDEED A LEGAL
NONCONFORMING USELETTER TO SALLY HARDING FROM JOHN HANSEN, JR
THfS LETTER RESPONDS TO YOUR LETTER OF OCTOBER 21, 1983, WITH
REFERENCE TO THE COMPLAINT REQTED AND THE CLAIMED VIOLATION
OF THE ZONING ORDINANCE ITJS ODD TO ME THATTHHSSAME
COMPLAINT IS FILED EVERY FOUR AND FIVE Y£ARS AND THAT WE NEED
TO GO THROUGH THE SAME ROUTINE EACH TIME DR AND MRS D O $ E "
CAN ESTABLISH THAT THE BASEMENT APARTMENT HAS BEEN
CONTINUOUSLY OCCUPIED SINCE THE HOUSE WAS FIRST BUILT OVER 30
YEARS AGO IN FACT AT FIRST THE BASEMENT WAS THE ONLY
RESIDENCE FOR SOME TIME LATER THE TOP RESIDENCE WAS ADDED
AND IT TOO WAS OCCUPIED FROM THE DATE OF ITS CONSTRUCTION
FOR YOUR INFORMATION. DR AND MRS DONE HAVE OWNED THE HOUSE
AT 1205 EAST CEDAR FOR OVER 15 YEARS HAVE CONTINUOUSLY HAD

Section

Board of Adjustment
September 21,2006
Iteml
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Design Review

STUDENTS •RE^TfNG-DURiKG THIS TM£
I HAVE NOT REVIEWED THE HISTORY OF YOUR ZONING LAWS FOR THE
NEIGHBORHOOD, BUT FEEL CONFIDENT THAT THE GRANDFATHER11 RIGHT
TO HAVE THE BASEMENT APARTMENT OCCUPIED fS WELL ESTABLISHED
WAY I RECOMMENfD THAT THE CITY ADOPT SOME METHOD OF RECORDING
THE INFORMATION AND SPARE DR AND MRS DONE THE FRUSTRATION
OF REPEATEDLY RESPONDING TO THE UNFOUNDED C L A M
INSPECTOR 1: 33/10/25
LETTTER 1-63/10/27
CQMP DATE, 84/6/29
STATUS CLOSED
CON-ORMED-NOtMCONFORMiNG

u bU

